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Hnited States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 22,501 


AMALGAMATED CLOTHING WORKERS, 
Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


No. 22,637 


WINFIELD MANUFACTURING COMPANY, INC., 
Petitioner, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petitions For Review and Cross-Application 
For Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF QUESTIONS PRESENTED 


Case No. 22,501 


\ 


. |Whether the Board properly refused to grant the damage penieay 
a by the Union in regard to the Section 8(a)(5) violation. 


5 


2. Whether the Board properly refused to grant the J. P. Stevens 
remedy requested by the Union in regard to the Section 8(a)(1) and (5) 


violations. 


Case No. 22,637 


1. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8(a)(1) of the Act. 

2. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8(a)(5) and (1) of 


the Act by refusing to bargain with the Union upon request. 


~ 


3.. Whether the Board properly refused to grant the Company a 


hearing on its election objections.! 


This case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


This consolidated proceeding is before the Court upon petitions to 
review and cross-application for enforcement of a decision and order 
(A. 162-163, 143-144, 148-149)? of the National Labor Relations Board 
issued against Winfield Manufacturing Company, Inc.. (hereafter, “‘the 
Company”) on November 17, 1968, and reported at 173 NLRB No. 103. 
The proceedings were consolidated by order of this Court. 


1 At the prehearing conference, agreement was not reached on the formulation of 
this issue. The Company’s statement appears at pp. 2-3 of the Appendix to the briefs 
of the parties. 


2 - . : 

~ “A.” references are to portions of the record printed as the Appendix of the par- 
ties. References preceding a semicolon are to the Board’s findings; those following are 
to the supporting evidence. 


I. THE BOARD’S FINDINGS OF FACT 


A. The nature of the Company’s business and the Union’s ' 
activity at the two plants 

The Company manufactures men’s trousers at plants located in Win- 
field, Alabama, and Golden, Mississippi (A. 131; 208, 205). The Amalga- 
mated Clothing Workers of America conducted separate organizational 
campaigns at each plant (A. 132; 174: 56-57, 59-60, 72-75, 80-81). The 
campaign at the Winfield plant extended from late summer of 1967 to 
November 9. 1967. when the Board conducted an election at that plant, 
which resulted in the Union’s certification, which is in issue here. The 


campaign at Golden commenced later, extended beyond the termination 


of the Winfield campaign, and does not raise a certification issue (ibid.). 


B. The Company passes out an anti-union leaflet at the 
Winfield plant the day before the election 


On November 8, 1967, the day before the scheduled Board election 
at the Winfield plant. the Company passed out a leaflet entitled “FACTS 
TO REMEMBER: EXCELLENT REASONS FOR VOTING NO IN 
THURSDAY ELECTION” (A. 141-142; 215-217, 43). The leaflet con- 
tained a number of questions, followed by answers supplied by the Com- 


pany (ibid.) including: 


Who is the Amalgamated Union that is trying | 
to represent you? 


The same union that represented the employees 
of the now closed Carbon Hill Mfg. Co. and the 
Russellville Garment plant. The union that re-' 
presents Champ-Guin and Arrow where people | 
were not given their democratic right to vote for 


ANSWER: 
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or against the union. The union was forced on 
them by the parent companies. 


* * 


What type of people has the union assigned as 
their leaders? 


Those that were around when Carbon Hill and 
Russellville closed. The type that used foul 
profane language in our plant. The type that 
threatened to beat up one of our employees 
because she wouldn’t sign a union card. One 
who would draw compensation against us while 
working for the union. 


The Company next reviewed the benefits already afforded the employees 


without union representation, enumerating such matters as higher wages. 


paid vacations, better working conditions, a willingness to hear employee 


grievances. and a history of steady employment without layoffs or shorter 


work weeks (A. 215-216). The Company then asked and answered the fol- 


lowing (A. 216): 


ANSWER: 


ANSWER: 


Have you ever heard of an employer like Mr. 
Weinsten, who would risk so much or at time 
[sic] intentionally lose money, just to get work 
for his people? 


We doubt that you have. 


Do you know of one single garment plant in the 
State of Alabama that has never to this time, 
had a layoff or worked short hours? 


We know of only one, that is Winfield Mfg. Com- 
pany. 


If the plant became union what would Mr. 
Weinsten’s personal attitude be? 


ANSWER: He positively would not close the plant so long 
as profitable business was available. However, 
how do you think he would feel about as- 
suming uncalled for busines risks just to keep 
the people in work? Under very competitive | 
conditions as we have now, how do you think 
he would feel about taking contracts at an 
intentional loss, or to break even, just to keep 
people in work? These are big questions. 


What happened at Carbon Hill Mfg. Co., and at 
Russellville Garment factory that as soon as the 
union came in, the plants closed? 


ANSWER: We don’t know, but it seems too coincidental 
that successful companies should go out of busi- 
ness as soon as Amalgamated Workers Union 
gets in. 


The next set of questions and answers advised the employees that the 


Union’s only interest was in “grabbing off $50,000 each year” from them 


and that the Union “positively” cannot secure the increased wages or be- 


nefits that they promised the employees but rather would occasion “strikes 
and lay offs” if it attempted to carry out its promises. The remainder of the 
pamphlet was devoted to instructions concerning the voting procedure in the 


impending election (ibid.) 


C. The Union wins the election at the Winfield plant, 
and the Company files objections 


1. The election results and the post-election questionnaire 


The Board conducted an election at the Company’s Winfield plant on 
November 9, 1967 (A. 126; 114).3 Of approximately 291 eligible voters, 
142 voted for the Union and 128 against it, with one vote voided and 
three challenged (A. 132: 114). 


On the next day. November 10, the Company distributed to the Win- 
field employees a questionnaire containing a variety of inquiries about 
Union misconduct and misrepresentations during the election campaign 
(A. 138; 218-219, 43). The employees were asked to fill in the blank 
spaces of the questionnaire and to return it to the Company as a signed 
“personal” letter (A. 139; 219). Included in the questionnaire were re- 
quests for the following information: 


Who talked to you about joining [the] union or 
voting for [the] union? 


Where did he or she talk to you? 
When did he or she talk to you? Date and time. 


Did he or she promise you anything? What wild pro- 
mises did he or she make? 


Did he or she threaten you in any manner? 


What pressure did he or she apply to get you to vote 
and to vote for the union? 


3 The election was held pursuant to a Stipulation for Certification upon Consent 
Election (A. 112-113). The unit, the appropriateness of which is not disputed, con- 
sisted of all production and maintenance employees and the clerical employees (A. 132; 
209, 205) 


What did he or she say would happen to you in the 
future if you didn’t vote for the union? 


What did he or she say would happen to you in the 
future if the union won and you didn’t vote for it? 


Did he or she say anything to make you feel that you : 
did not have a free and open choice as to how you 
would vote. What did he or she say? 


Did he or she say that you would be sorry if you 
did not join and vote for the union? 


Did he or she say that you would lose your job or 
get less hours of work if you did not join or vote for 
the union? 


Did he or she say that your job would not be as good 


in the future if the union won, and you had not joined 
or voted for the union? 


Did he or she say that you might get hurt, beat up or. 
whipped if you did not join or vote for the union? 


2. The Company files objections to the election 


On November 15, the Company filed timely objections to the elec- 


tion, alleging that the Board’s eligibility list requirement was unlawful and 


that Union representatives and adherents engaged in pre-election conduct 


which warranted setting aside the election. The Company alleged 
(A. 118-119; 116-117): 


1. 


Under protest, the Employer furnished an election 
eligibility list as required by Excelsior Underwear, Inc., 
156 NLRB No. 111. The furnishing of said list was 
an invasion of the rights of the Employer, as protected: 
by law and the Constitution of the United States. 


Conduct of the Union, its agents, adherents and re- 
presentatives. interfered with the free choice of em- 
ployees, as guaranteed by law: 


A. Prior to the election, when Geraldine Fowler 
refused to sign a union card upon the request of James 
Norris. a bundle boy assigned to servicing her pro- 
duction, he made it difficult for her to get incoming 
bundles and to have her completed bundles moved on. 


(B) Prior to the election, after Geraldine Fowler 
ieee to sign a union card upon request, the breather 
of her car was stuffed with cotton. 


C. Prior to the election, Mildred Connor, an em- 
ployee, while in the bathroom, was told by employee 
Shelby Barnes that she would be stopped from coming 
to the bathroom with her when the Union came in. 
Mildred Conner had made known her opposition to the 
Union. 


D. Prior to the election, Lois Tucker and Augusta 
Tidwell, speaking for the Union, promised Insorlee 
Wright that if she did not vote against the Union and 
if the Union won, and if the Plant closed, they would 
help her find another job. 


E. Prior to the election, Lois Tucker and Augusta 
Tidwell, speaking for the Union, spoke in a belligerent 
manner to Insorlee Wright who would not sign a union 
card. 


F. Prior to the election, Virginia Guin, speaking 
for'the Union, told Ednas Blaylock that she would be 
sorry if she did not join the Union. 


G. Prior to the election, Myra Selman and Betty 
Canterberry, or one of them, speaking for the Union, 
hinted to Edrid Lucas that she would lose her job if 
she did not vote for the Union. 


H. Prior to the election, someone speaking for 
the Union who would not tell her name, promised Ava 
Dean Baccus that she would have a job at the Guin 
Shirt Factory if the Employer closed. 


Pursuant to the Board’s Rules and Regulations (Section 102.69(c), 29 
C.F.R. 102.69(c)), the Acting Regional Director conducted an investigation 
of the issues raised by the objections. The parties were given full oppor- 


tunity to submit relevant evidence pertinent to those issues. 


3. The Board’s disposition of the Company’s objections; 
certification of the Union 
The Acting Regional Director concluded that the Company’s objections 
were without merit. He found with respect to the Company’s first ‘objection 
that the cligibility list requirement as enunciated in Excelsior Underwear, 


Inc., 156 NLRB 1236 (1966) is a valid exercise of the “powers conferred 


upon the Board by the Act” (A. 119). [He found with respect to the Com- 


pany’s second objection that the seven signed unsworn statements submitted 
in support thereof ‘merely reiterate the allegations” set forth in this objec- 
tion and “do not justify a finding that the employees alleged to have com- 
mitted the objectionable conduct held any office in the Petitioner” or that 
the Union “authorized“ or “‘ratified” the alleged misconduct (A. 120). He 
further observed that “none of the conduct complained of occurred on the 
date of the election and even assuming arguendo that the conduct occurred 
as alleged, such activity by rank-and-file employees was insufficient to 
create a general atmosphere of confusion or fear of reprisal which rendered 
impossible a free election” (id.).. The Regional Director accordingly con- + 
cluded that the Company’s objections “do not raise any material or sub- 
stantial issues affecting the results of the election” and recommended that 
the “objections be overruled in their entirety” and the Union “certified as 


bargaining representative‘ of the employees involved (A. 120). 
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The Company thereupon filed timely exceptions* to the Regional Di- 
rector’s reports and, in its attached brief. requested that the election be 
set aside. The Board considered the Company’s exceptions and found 
that they “raise no material or substantial issues of fact or law which 
would warrant reversal of the Acting Regicnal Director’s findings or recom- 
mendations” (A. 127, n. 1). Accordingly, the Union was certified as the 


exclusive bargaining representative of the Company’s employees (id.). 


D. President Weinsten speaks to the Golden employees 


On November 16, 1967, one week after the Union won the election 
at the Winfield plant, President Milton Weinsten addressed the employees 
at the Golden, Mississippi, plant (A. 132: 181-204).5 Weinsten opened 
his speech by admitting that he had given the Union a “free hand to say 
whatever [it] saw fit to say” for the past five or six weeks and that he 
now felt it his duty to “straighten out some of the lies, rumors and 
stories” that the Union had been promiscuously circulating during its or- 
ganizational campaign because he would hate to see the Golden employees 
“make the same mistake that the Winfield people made . . . [for] they 
made a bad one?’ (A. 181-182) 


The substantive part of his speech began with an attack on the Union’s 
Tepresentatives, who according to Weinsten were the same people who or- 
ganized the neighboring plants (Carbon Hill Manufacturing Company and an 
unidentified plant in Russellville, Alabama), both of which shut down 


4 Attached to the exceptions were three signed and sworn affidavits reiterating, but 
in greater detail, the same conduct as was contained in the Company’s objections to 
the election (A. 121-125). 


5 The speech was recorded on a tape recorder, and a Board agent later made a ver- 
batim transcript from this tape (A. 36). 
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“just a short while after the Union got in” (A. 182). To make the point more 
clear, he stressed repeatedly the “coincidence” of the shutdowns and the 
advent of the Union, adding that the Union’s only interest in organizing 
the Company’s plants was the $50,000 in dues which they could collect 
from the employees (A. 182-183). He further faulted the Union for having 
the type of people that would “think nothing of picking up the telephone” 
to threaten or intimidate the employees or their children (A. 183-184). He 
then singled out a particular Union organizer who Weinsten identified as a 
foul-mouthed, violent former employee who is “drawing compensation 
against Winfield and is still on the payroll of the Union.” (A. 185) He 
next compared at length the wages and working conditions at the Union 
shops near the Winfield plant to those of the Company, maintaining that 
the Company provided better working conditions, paid higher wages and 
offered more benefits than the Union shops (A. 185-186). 


After reminding the employees that they neither had suffered a layoff 
nor been forced to work shorter hours or weeks, Weinsten noted that 


other plants in Mississippi and Alabama do not operate that way. He then 


described in detail his practice of going out and soliciting business to keep 


the plant working full time, a practice which he asserted to be replete with 
financial risks, losses and sometimes unprofitable ventures (A. 192). He 
further explained that he made these efforts only because “I have a feeling 
for you people out here and that’s why I work my darn self in New York 
and travel all over the country ... to try to bring [every conceivable 
order] . . . to you.” (A. 195). He then equated the signing of ‘union 

cards with “a complete lack of confidence“ in his efforts, warning that 

“it doesn’t sit well with me and I don’t mind telling you.” (A. 195-197). 


You know it is a very easy thing for me to do... 
if I ever had any conditions like that in here [no 
business], there is no court, there is no union, there | 
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is nobody that could ever force me to take an order 
or a contract where I wouldn’t make a profit. . . I 
am not telling you that I have been losing money 
because it is not true, but what I am telling you is 
that there are times that are rough — right now is 

a time that is rough — right this very minute and if 
I can' do things for you without making a profit — 
fine, I would be delighted to do it but for anybody 
[sic] who has no confidence in me it is a great ques- 
tion mark as to what I am going to do for them and 
I don’t say that to scare you... If there is no pro- 
fitable work around what do you do. You just close 
the doors and when you get work call your people 
back... You know it better than I do so that’s 
why I keep saying to you that it’s not just by ac- 
cident that Winfield has never had a layoff — why 
you people have never had a layoff for three years 
and a few months that we have been here or six 
years that we have been there (ibid.). 


Weinsten then took up the theme that more than a coincidental con- 


nection existed between unionization, strikes and violence (A. 198). 


This Amalgamated crowd they are a lot different 
than I. I am not a violent person . . . I couldn’t 
help but pick up this newspaper here pertaining to 
the Russellville plant with the same Amalgamated 
people that are outside this door — in fact, that’s 
where their headquarters are today — they call it a 
strike headquarters — strike headquarters. The news- 
paper article pertaining to the Russellville plant, “The 
Memphis Newspaper covers the strike. Workers are 
attacked and beaten. Transformers shot into. Pret- 
more plant damaged. That is the name of the Rus- 
sellville plant. Homes and autos fired upon. Women 
and children are attacked. More gruesome details. 
Women stripped of their clothing.” I don’t know. 
We think that we want to associate with this kind 
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of stuff. Frankly and honestly I don’t think that 
you people do either. (ibid.). 


Weinsten then elaborated on his earlier mention of the Union’s selfish in- 
terest in conducting an organizational campaign. In referring to the 
$50,000 in dues that the Union sought to gain by organizing the Winfield 
employees, he further observed (A. 199-200): 


They sit on their big fannys up there and they will | 
take the money from you and what are they going to 
give you. They can’t give you a thing and I'll tell — 
you why they can’t. I want you to digest this and I 
want you to listen to it carefully, there is no Union, : 
there is no court that can gauge wage rates or bene- | 
fits. The success of a business is the only thing that: 

i gauges it. There is no Union or there is no Court 

| that can force me to do anything that I don’t want 

| to do. I am going to repeat that. There is no Union, 

| there is no court that can force me to do anything | 
that I don’t want to do. How they can go ahead and 
tell you about Union wages, about benefits of this 
sort, benefits of that sort, the vacations, so on and so 
forth. I honestly, sincerely don’t know. I honestly, | 
sincerely don’t know. Because if they attempted to, ' 
Oh they could try. If they attempted to what does : 
it mean. It means this newspaper business. That’s 
what it means. It means strikes. It means the same. 
thing that I just read to you from this paper. They 
could try but that’s what it leads to. If that’s what : 
we want, that’s what we will get. 


Weinsten’s closing remarks were directed to those people here who 
have signed Union cards are a little sorry about it” (TXD 5, A. 133; 200). 
He made the following “suggestion” (A. 200-202): 


I want this Union out of here and I want them off | 


| our backs. I don’t want to make speeches like this | 


\ again. I just don’t want them around and there is 
\ 
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only one way to do it. I know that they don’t 
have many cards but this is a suggestion this is not 
an order. I am not telling you to do it. I repeat 
“a suggestion”. If you believe the things that I 
have told you here this afternoon and if you feel 
that you — those of you that have signed the 

cards — if you feel that you would like to withdraw 
it, then I think now is the time to do it because I 
think if the Union were to get a lot of letter with- 
drawing your cards or withdrawing your names I 
think that it might push them out of here. I am 
not positive of it but I think that it might and I 
honestly, sincerely think that it is the smart thing to 
do and I am telling you again that I am not ordering 
you to do it because I can’t. I can’t order you to 
do anything like that. I can suggest and I can sug- 
gest it rather strongly. If you think that you have 
enough confidence in me to continue to work this 
business as I have been running it which hasn’t been 
too bad and we don’t need a Union, we don’t want 
a Union, then I would suggest very strongly that you 
take one of these letters that we are going to pass 
out and mail it off. What is this letter? We have 
two copies here that read — they are identical. 

Only do this if you believe me though girls. Only 
do this if you have a sincere desire to do it. This 
letter reads: 


TO The Amalgamated Clothing Workers of America 


“Gentlemen: 


After further thought and consideration I hereby 
withdraw the Union authorization and member- 
ship card that I recently signed. I have no desire 
to belong to your Union. Please destroy the 
card or return it to me. I work for the Winfield 
Manufacturing Company in the Golden, Mississippi 
plant.” 
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There is a place there for your name and there is a 
place there for your address. There is a second copy 
with an address on it that we want you to mail to 
our attorney in Birmingham. The only reason for 
that is that in the event the Union wanted to con- 
tinue to claim you then we would have a record of 
the fact that you did not want your card in there. 
As I said you are not obligated to do this. I am 
merely suggesting it. I think that it is the smart 
thing to do. We are going to pass these out to 
everybody in just a few minutes. Those of you and | 
you are the majority I just want you to take this 
with you, those of you who have not signed a card, ' 
just take it and take it home with you and tear it 
up. Of course, you would have not reason to send 
it in. The only reason that I am handing them out 
to everybody is twofold. No.1 I am not supposed | 
to and I don’t want to know who has signed Union 
cards. I don’t want to know. By just giving them 
out to those who want them it would be embarrasing 
so for that reason we want to hand them out to 
everybody in here; those that want to use them use 
them. Those that have no purpose in using them, 
just tear them up when you get home. Again I re- 
peat I think it is the smart thing to do... 


* * * 


Before dismissing the group. Weinsten said (A. 202-203): | 


Of course, it is no secret. All of you people know | 
that we are out of work. I am trying and I will 
know on Monday whether my efforts have been suc- 
cessful for getting a contract here in a big hurry. .. 
Now there are some very very big contracts coming : 
up but I am working on something special, I am 
not guaranteeing that I am going to get it. I am 
trying and I might be able to get it very, very 
shortly so just be assured that those of you that 
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have already been led out or will be finishing up 
shortly that we are going to call you back just as 
fast as we possibly can. 


After receiving no response to his request for questions, Weinsten thanked 


the assembled employees and dismissed them (A. 203). 


E. The unfair labor practice proceeding 


Prior to the Union’s request for bargaining at Winfield in February 
1968, unfair labor practice proceedings relating to various allegations of 
violation of Section 8(a)(1) of the Act were already pending before the 
Board. Shortly after the Company’s refusal to bargain in late February 
1968. another complaint issued. This complaint, in addition to consoli- 
dating all charges, alleged a further violation of Section 8(a)(1) of the 
Act (Weinsten’s speech) and a refusal to bargain in violation of Section 
8(a)(5) of the Act (A. 207-211). In its answer, the Company admitted 
that the speech was given and that it refused to bargain with the duly 
certified representative (A. 205-206). 


With respect to the refusal to bargain charge, the Company averred 
that “the election and the certification by the Board was improper and 
void” because it was required to furnish the election eligibility list and 
that it was “not required to bargain” with the Union because of Union 
conduct which interfered with the election and because the Board failed 
to afford it hearing on its objections (A. 205-206). It further averred 
that, during the period preceding the election, the Union sent prospective 
voters material stating that those who joined the Union would be covered 
by Union benefits such as free insurance (id.)®. 


6 The latter allegation was not contained in its election objections or its exceptions 
to the Regional Director’s report on objections (supra, pp. 7-10). 
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j On April 8, 1968, the General Counsel filed a Motion for Summary 
Judgment, attaching a transcript of the speech made by President Weinsten 
on November 16, 1968, and making reference to other documents pre- 
viously submitted in earlier pleadings (A. 173-204). On April 9, 1968, the 
‘ Trial Examiner directed all parties to show cause in writing whether or not 


the General Counsel’s motion should be granted. 


In its statement in opposition to the General Counsel’s motion for 
summary judgment, the Company maintained that it was entitled to litigate 
the validity of the Union’s certification in the unfair labor practice hearing, 
because it had previously been denied a hearing on its objections to the 
election and that it is also entitled to a hearing to introduce newly dis- 
covered evidence concerning improper statements made by union agents 
and illegal offers of insurance by the Union prior to the election (A. 169- 
172). In addition, the Company maintained that other allegations of vio- 
lation founded solely on attached documentary evidence cannot properly 


be considered until the Company is provided an opportunity to offer evi- 


dence concerning them at a hearing (A. 170). 


On April 30, 1968, Trial Examiner Charles Schneider granted in part 
| and denied in part the General Counsel’s Motion for Summary ‘Judgment 
(A. 145-147). In granting summary judgment with respect to the refusal 

to bargain issue he found that the Company had raised “no matter Te- 
quiring a hearing thereon” since all the relevant determinations had been 
made in the representation proceeding. He refused, however, to grant 
| summary judgment as to the alleged violations of Section 8(a)( 1) of the 
| Act. On July 19, 1968, following a hearing on the latter issue, Trial Ex- 
\ aminer Herman Tocker issued a decision finding that the Company had 
\ violated Section 8(a)(1) of the Act. | 
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Il. THE BOARD’S CONCLUSIONS AND ORDER 


Upon the foregoing facts, the Board found that the Company vio- 
lated Section 8(a)(1) of the Act by threatening the employees prior to 
the Golden election and during the Winfield organizational campaign, by 
coercively interrogating the employees after that election, and by soliciting 
and assisting the Golden employees in repudiating the Union. The Board 
further found that the Company violated Section 8(a)(5) and (1) of the 
Act by refusing to recognize and bargain with the Union as the emplovees’ 


exclusive bargaining representative at the Winfield plant. 


The Board’s order (A. 162-163, 143-144, 148-149) requires the Com- 
pany to cease. and desist from the unfair labor practices found and from in 
any other manner interfering with, restraining or coercing its employees in 
the exercise of their protected rights. Affirmatively, the Board’s order re- 
quires the Company to bargain collectively with the Union upon request as 
the exclusive bargaining representative of all employees in the unit and to 


post appropriate notices. 


ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUP- 
PORTS THE BOARD’S FINDING THAT THE COMPANY VIO- 
LATED SECTION 8(a)(1) OF THE ACT BY THREATS OF 
REPRISAL, BY SOLICITING AND ASSISTING EMPLOYEES IN 
REPUDIATING THE UNION, AND BY COERCIVE INTERROGA- 
TION 


A. Threats of reprisal 


As shown in the Counterstatement, the Company employed the same 


tactics — strongly worded antiunion communications — to stifle the or- 


ganizational activity at both plants. Thus, at a critical juncture in the 
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election campaign at Winfield, the Company distributed a leaflet’ in 
question and answer form, while it later assembled the Golden employees 
on Company time to hear a lengthy speech by President Weinsten after 

its leaflet tactic failed to defeat the Union at Winfield. In both communi- 
cations, however, the message was clear: there was lavish praise for Pre- 
sident Weinsten and his personnel policies coupled with a harsh condemna- 
tion of the Union, suggesting, among other things, that the Union’s organi- 
zational tactics always included threats of violence and obscenity ‘and that 
its only interest in the employees was the $50,000 in dues that it could 
collect. And as will be shown below, both communications exceeded the 


bounds of legitimate persuasion. Due to the similarity of message and ob- 


jective of the communications, the various violations of Section 8(a)(1) 


of the Act will be discussed together. 


In castigating the Union and its leadership, the Company made it 
plain that it regarded unionization as synonymous with plant closure. It 
told the Winfield employees that the Union is “the same union that Te- 
presented the employees in the now closed”’ neighboring garment factories, 
later adding that “it seems too coincidental that successful companies 
[referring to the same garment factories] should go out of business” as 
soon as the Union comes in (supra, pp. 3-5). Similarly, the Golden em- 
ployees were told that the Union was the same people who organized two 
neighboring plants, both of which closed “just a short while after the 
Union got in” (supra, pp. 10-11). And in both communications earlier men- 
tion of these closings was reinforced by later references to the possibility 


of closing company plants. 


More pervasive in the Company’s communications was the spectre of 
economic disaster should the Union succeed. For example, the Winfield 
employees were told that Weinsten’s willingness to take contracts “at an 


intentional loss, or to break even, just to keep people in work”: would 
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become a “big question” if the Union came into the plant (supra, pp. 45). 
Not surprisingly, the Golden employees received a more elaborate version 
of the same theme. After stressing his disappointment with those signing 
union cards, Weinsten wamed that if he ever had a union in his plant, 
neither the union nor a court nor anyone else could force him to continue 
to seek unprofitable business just to keep the employees working (supra, 


pp. 11-12). To make his warning more ominous, Weinsten added: 


[W]hat I am telling you is that there are times that are 
rough — right now is a time that is rough —... [I] f 
I can do things for you without making a profit — fine, 
I would be delighted to do it but for anybody [sic] 
who has no confidence in me it is a great question 
mark as to what I am going to do for them... If 
there is no profitable work around . . . [,] [yJou just 
close the doors and when you get work call your 
people back . . . [Emphasis supplied.] 


Then, before dismissing the group, Weinsten returned to the same theme (supra, 
p. 15): 


Of course, it is no secret. All of you people know 
that we are out of work. I am trying and I will know 
on Monday whether my efforts have been successful 
for getting a contract in here in a real big hurry... 


Finally, both sets of employees were clearly apprised of the futility 
of joining the Union. Thus, the Winfield employees were told that 


SS 
unionization leads not to increased wages or benefits but only to “strikes 


and layoffs” when the Union attempts to carry out its promises (supra, p. 5). 
The Golden employees received an even more emphatic message. After again 
reminding the, employees that “[t] here is no Union, there is no court that 
can force me to do anything that I don’t want to do,” Weinsten warned 
that any Union effort to obtain higher wages or greater employee benefits 
means only strikes accompanied by violence (supra, p. 13). “They 
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could try but that’s what it leads to. If that’s what we want, that’s what 
we'll get” (ibid.). 


The foregoing summary makes it abundantly clear that the remarks 
contained in the leaflet and November 16 speech went well beyond any 
legitimate prediction or proper expression of views permitted an employer 
by Section 8(c) of the Act, as well as Constitutional guaranteed free 
speech. Sce ULE. v, N.L.R:B. (Neco Electric Co.), 110 U.S. App. D.C. 
91, 97, 289° F.2d 757. 763 (1960): N.L.R.B. v. McCormick Con- 
crete of South Carolina, Inc., 371 F.2d 149, 152-153 (C.A. 4,: 1967): 
N.L.R.B. y. Stanton Enterprises, Inc., 351 F.2d 261, 264 (C.A. 4, 1965). 
For the ‘plain meaning” of the Company’s words — particularly when 
taken in conjunction with its bluntly expressed hostility toward the Union 
— was that, if the employees chose to exercise their right of self-organiza- 
tion, the Company “could and would retaliate” by discontinuing its prac- 
tice of soliciting marginal contracts to avoid loss of work’ and by closing 


the plant.8 while at the same time warning the employees of the futility 


\ of joining the Union because Union demands would only result in ‘strikes? 


y Guy Foods, Inc., 158 NLRB 936, 944, 946 (1966), enf'd. sub nom., American 
Bakery:.&-Confectionery Workers, Local 245 py N.L.R.B., 126 U.S. App. D.C. 383, 
se F.2d 160, 161, (1967); V.L.R.B. v. L. E. Farrell Co., 360 F.2d 205, 207 (C.A. 

2, 1966): N.L.R.B. v. McCormick Concrete of South Carolina, supra, 371 F. 2d at 
152, 


S Textile Workers v. Darlington Mfg, Co. 380 U.S. 263, 274 n. 20 (1965); LUA. v. 
N.L.R.B..(Preston. “Products Co.)..-—U.S. App. D.C._-, 392 F.2d 801, 806 
ce A. D.C., oD cert. denied, 392 U.S. 906; Trey Packing, Inc. v. N.L.R.B., 405 
F.2d 334 (C.A. 2, 1968); Surprenant Mfg. Co. v. N.L.R.B., 341 F.2d 756, 761 (C.A. 
6, 1965); R. G. Rapp Corp., 162 NLRB 1472, 1473, 1478-1479 (1967). 


9 See N.LR.B. v. Herman Brothers Pet-Supply, Inc., 325 F.2d 68, 70 (C.A. 6, 
1963); N.LCR:B--v: Fitzgerald Mills Corp., 313 F.2d 260, 268 (C.A. 2, aa cert. 
denied, 375 U.S. 834. 


| 


Int’?! Union. United Automobile Workers (Preston Products) v. N.L.R.B., 


\ supra, _____App. D.C, at , 392 F.2d at 806, It is therefore ap- 


parent, as the Board found, that the Company’s communications were 
either directly coercive or could be reasonably so construed by the em- 
ployees and hence unlawful! For it is “well settled than an employer’s 
‘prediction’ of untoward economic events may constitute an illegal threat 
if he has it within his power to make the prediction come true.” LULE, 
vr, N.L.R.B. (Neco Electric Products Co.), supra, 110 App. D.C. at 97, 


| 289 F.2d at 763: LUA, v. N.L.R.B. (Preston Products Co,), supra, App. 
: D.C. at___. 392 F.2d at 806. 


B. Solicitations to and assistance furnished antiunion 
employees in repudiating the Union 


The Board found that the Company further violated Section 8(a)(1) 
of the Act when President Weinsten singled out the Golden employees 
“who have signed union cards [but] are a little sorry about it” for a 
pointed “suggestion.” Supra, p. 14. After stating that “I want this 
Union out of here and I want them off our backs” and repeatedly stress- 
ing that withdrawal from the Union is the “smart thing” to do, Weinsten 
in rapid succession made a stronger solicitation for withdrawal from the 
Union, distributed in duplicate already prepared letters of resignation from 
the Union, and gave detailed instructions and further encouragement to those 
who wished to abandon the Union. Supra, p. 15. That Weinsten’s ef- 


forts violated Section 8(a)(1) of the Act is beyond question. He not only 


10 Contrary to the Company’s contention before the Board that it should have been 
permitted to introduce evidence of the employees’ subjective reactions to its commu- 


| nications, it has been long held that such evidence is irrelevant to a finding of violation 


of Section 8(a)(1) of the Act. Joy Silk Mills v. N.L.R.B., 87 App. D.C. 360, 371- 


{372, 185 F.2d 732, 743-744 (1950), cert. denied, 341 U.S. 914. 
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) 
| solicited the employees to repudiate the Union but also provided all of the 


necessary information and materials necessary to make the withdrawal. !! 


C. Coercive interrogation 


The Board and the courts have long recognized that there is “a deli- 
cate balance between the legitimate interest of the employer in preparing 
its case for trial and the interest of employees in being free from unwar- 
ranted interrogation * * * [and that] any interrogation by the employer 


relating to union matters presents an ever present danger of coercing em- 


ployees in violation of their Section 7 rights.” Texas Jndustries, Inc, v. 
N.L.R.B., 336 F.2d 128, 133 (C.A. 5, 1964). Accord: LUA. »v. N.LR.B. 
(Preston Products Co.), supra, App: D.C. at—__,_392 F.2d at 
809. Thus, while acknowledging the necessity for an employer charged 


with unfair labor practices to prepare adequately for trial by ascertaining 
pertinent facts from employees, the Board at the same time has “esta- 
blished specific safeguards designed to minimize the coercive impact of 
such employer interrogation.” Johnnie’s Poultry Co., 146 NLRB 770, 
775 (1964). Accordingly, ; 


... the employer must communicate to the employee 
| the purpose of the questioning, assure him that no re- 


prisal will take place, and obtain his participation on a 
\ 


a 

; Jy Solicitation, Aid, and encouragement: J.U.A.’ v. N.L.R.B. (Preston Products Co.), 
supra, App. D.C.___.,, 392 F.2d at 809, and cases cited therein; Retail Clerks 
International Association v. N.L.R.B., (Montgomery Ward Co.), 125 App. D.C. 389, 


N.L.R.B. v. S. & H. Grossinger’s, Inc., 372 F.2d 26, 29 (C.A. 2, 1967); N.L.R.B. v. 
Movie Star, Inc., 361 F.2d 346, 348-349 (C.A. 5, 1966); NLRB. v. H.W. Elson 
Bottling Co., 379 F.2d 223, 225 (C.A. 6, 1967). 
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voluntary basis: the questioning must occur in a con- 

text free from employer hostility to union organization 

and must not be itself coercive in nature; and the ques- 

tions must not exceed the necessities of the legitimate 

purpose by prying into other union matters, eliciting 

information concerning an employee’s subjective state 

of mind. or otherwise interfering with the statutory 

rights of employees. /d. at p. 775. 
That the same safeguards should equally apply to employer polls designed 
to prepare elections objections is obvious, since the same danger of coercion 
exists. Cf. Joy Silk Mills v. N.L.R.B., supra, 87 App. D.C. at 371, 185 F.2d 
at 743: LU.O.E. v. N.L.R.B. (Struksnes Construction Co.). 353 App. D.C. 
314. 318, 353 F.2d 852. 856 (C.A.D.C.. 1965), on remand, sub non, 
Struksnes Consiruction Co., 165 NLRB No. 102 (1967). 


It is undisputed that the questionnaire was given to the employees 
“without comment” (A. 139) — that is, they were neither told the purpose 
of the questionnaire nor reassured that no reprisals would be taken because 
of their answers or their refusal to reply. Although the Company may have 
intended to use the information only to support objections filed with the 
Board, the information sought was also appropriate to direct action against 
employees. Thus, the Company’s questions, asked without either stating 
its purpose or offering ‘“‘assurances that no reprisals would be taken. leave 
the employee to conjure up various images of employer retaliation” (Dubin- 


Haskell Lining Corp. v. N.L.R.B., 375 F.2d 568. 571 (C.A. 4. 1967). cert den., 
393 U.S. 824).!2 


Moreover, the questions themselves, “instead of minimizing,. . . in- 


creased the ‘coercive impact’ of the interrogation” (A. 141). Thus, the 


12 See also, N.L.R.B. v. Heck’s, Inc., 387 F.2d 65, 66 (C.A. 4, 1967). 
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questions directed employees not only to report threats and promises of 


benefits, but also to probe their own minds for conduct which made them 
“feel” that they did not have a free choice. Since the Company contem- 
poraneously avowed its hostility toward the Union, the leading nature of 
the questions — for example, “What pressure did he or she apply to get 
you to vote. . . for the Union?” — invited the employee to fabricate such 
“feclings.” Finally, the Company inverted the natural order of its ques- 
tioning by seeking the identity of every employee who solicited for the 
union in any manner, rather than seeking out conduct which was arguably 
objectionable and later identifying the persons responsible for such conduct. 
Indeed, no reason appears why the identity of solicitors should be sought 
in such a questionnaire; if the questionnaire and follow-up interviews re- 
vealed possible interference, it would be time enough to learn the identity 
of the person involved. Thus, the Board properly found that the Com- 
pany engaged in “the rankest sort of fishing expedition” (A. 139) in an 
extremely sensitive area, and properly concluded that the “delicate balance” 
between legitimate preparation for trial and unwarranted interrogation was 
upset here and, accordingly, that the Company’s interrogation of employees 
violated Section 8(a)(1) of the Act. Cf. Retail Clerks Ass'n v. NLRB. 
(Montgomery Ward Co.), supra, 125 App. 360, 373 F.2d at 658: Joy Silk 
Mills, Inc., supra, 87. App. D.C. at 371, 185 F.2d at 743; Surprenant Manu- 
facturing Co. v. N.L.R.B., 341 F.2d 756, 762-763 (C.A. 6, 1965); N.L.R.B. 
v. Winn-Dixie Stores, Inc., 341 F.2d 750, 752-753 (C.A. 6, 1965), cert. den., 
382 U.S. 830. 
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THE BOARD PROPERLY FOUND THAT THE COMPANY VIOLATED 
SECTION 8(a)(5) AND (1) OF THE ACT BY REFUSING TO BARGAIN 
WITH THE CERTIFIED REPRESENTATIVE OF ITS EMPLOYEES 


A. Introduction: controlling principles 


It is not disputed that in February of 1968, the Company refused 
to bargain with the Union despite its certification as bargaining representa- 
tive of the, Company’s employees. The Company, however, defends its 
refusal to bargain on the ground that the Board improperly certified the 
Union. Thus, the Company argues, its objections to the election were 
improperly rejected by the Board and the Board’s subsequent refusal to 
grant a post-election hearing on its objections constituted a denial of due 
process. We show below that the Company’s position is without merit 
and that its refusal to bargain with the Union violated Section 8(a)(5) 
and (1) of the Act. 


The Act entrusts the conduct of representation elections to the 
Board, and it has long been recognized that the Board must have a “wide 
degree of discretion” in controlling and overseeing the election process. 
N.L.R.B. v. Capital Transit Co., 95 App. D.C. 310, 311, 221, F.2d 864, 
866 n. 4(1955), quoting from N.L.R.B. v. A.J. Tower Co., 329 
U.S. 324, 330 (1946); see also, N.L.R.B. v. Waterman S.S. Corp., 

309 U.S. 206, 226 (1940). Accord: Neuhoff Brothers Packers, Inc. v. 
N.L.R.B., 362 F.2d 611, 614 (C.A. 5, 1966), cert. denied, 386 U.S. 956; 
| NLRB. v, Huntsville Mfg. Co., 203 F.2d 430, 434 (C.A. 5, 1953). The 
Board, with court approval, has developed guidelines and standards to 


| identify the showing necessary to overturn an election.3 The election 


13 As this Court stated in N.L.R.B. v. National Truck Rental Co., 99 US. App. 
D.C. 259, 262, 239 F.2d 422, 425 (1956), cert. denied, 352 U.S. 1016: “Certainly, 


the Board is far better able than we to appraise the atmosphere surrounding an 
election. .. ” 
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result found by the Board is presumed correct until an objecting party 
produces “specific evidence” that the election was improperly conducted. 
United States Rubber Co. v. N.L.R.B., 373 F.2d 602, 606 (C.A. 5S, 1967); 
N.L.R:B. v. Douglas County Electric Membership Corp., 358 F.2d 125, 

129 n. 10 (C.A. 5, 1966). That evidence must indicate that the miscon- 
duct complained of interfered with a free choice by the employees; “(ijn 
passing on objections to elections it is for the Board to decide whether the 
conduct charged reasonably tends to interfere with the voters’ free choice.” 
N.L.R.B. y. Laney & Duke Storage Warehouse Co., Inc., 369 F.2d 859, 
864 (C.A. 5, 1966). See also, N.L. R:B. v. Huntsville Manufacturing 'Co., 
supra; N.L.R.B. v. Clearfield Cheese Co., 322 F.2d 89, 93-94 (C.A. 3, 1963). 
| In short, there is a “heavy“‘ burden placed on the Company of showing 

\ that the election was improper. Shoreline Enterprises v. N.L.R.B., 262 

| F.2d 933, 942 (C.A. 5, 1959). As we show below, the Company did not 


‘meet this burden in the instant case. 


B. The Board acted within its discretion in overruling 
the Company’s objections 


1. The list of names and addresses 
As shown in the Statement, the Company furnished the Board a list 
of names and addresses of its employees, as required by the Board’ 5 
Excelsior rule,4 but did so under protest and contended before the Board 
that requiring such a list was “an invasion of the rights of the Employer, 
as protected by law and the Constitution of the United States.” Although 
the Board’s power to insure the employees a fair and free choice in the 


selection of their representatives by such a requirement has been uniformly 


14 Excelsior Underwear, Inc., 156 NLRB 1236 (1966). 
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approved by the five courts of appeals which have passed on that issue,§ 
the First Circuit in Wyman-Gordon Co. y. N.L.R.B., 397 F.2d 394 (C.A. 
1, 1968), cert. granted, 393 U.S. 932. while indicating approval of the 
Board’s requiring such disclosure, found that the Excelsior rule itself was 
invalid because the Board had promulgated it in an adjudicatory proceed- 
ing rather, than under the rule-making procedures of the Administrative 
Procedure Act. The validity of the rule is thus before the Supreme Court 
in No. 463, N.L.R.B. v. Wyman-Gordon Co., which was argued on March 
3. 1969. 


The assertion made by the Company here — that it had an absolute 
right to protect its records — was rejected in Rohlen, supra, 385 F.2d at 
55, n. 2. Even if such a right existed, however, it would be appropriately 
preserved, not by setting aside the election. but by initially resisting dis- 
closure. Cf. Magnesium Casting Co. v. Hoban. 401 F.2d 516 (CA. 1, 
1968), cert. denied, US._ - Since the effect of Excelsior is 
simply to put the union in a position of parity with the employer insofar 
as the use of the mails for campaign purposes is concerned, even if the 
disclosure of the employees’ names and addresses were beyond the power 
of the Board to compel. such a disclosure could not interfere with the 
employees’ free choice and hence should not be grounds for setting aside 


the election. 


2. The conduct of union adherents 


The Company also contends that the election was invalidated by the 


preelection conduct of several union adherents. To support its contention 


the Company submitted signed statements in which five employees alleged 


_ 


B NLRB. y. Beech-Nut Life Savers, Inc., 406 F.2d 253 (C.A. 2, 1968);N.L.R.B. v. 
Hanes Hosiery Division, 384 F.2d 188 (C.A. 4, 1967), cert. denied, 390 USS. 950; 
N.L.R.B. v. Rohlen, 385 F.2d 52, 55 (C.A. 7, 1967); N.L.R.B. v. British Auto Parts, 
405 F.2d 1182 (C.A. 9, 1968). Groendyke Transport, Inc. v. Davis, F-2d ee 
(C.A. 5, No. 26812, January 2, 1969, 70 LRRM 2268). 
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that fellow employees had threatened them with loss of jobs or benefits 

or with other reprisals for failure to support the Union, that one employee’s 
production was hindered and the breather of her car stuffed with cotton as 
a reprisal for her failure to support the Union, and that two employees 


were promised jobs at another location if they voted for the Union and 


lost their jobs with the Company as a result.!6 (supra, pp. 8-9).17 The Vi 


Acting Regional Director assumed that the incidents, as alleged in the af- 
fidavits obtained during his investigation, had in fact occurred. He: found, 
however, that none of the challenged conduct could be attributed to the 
Union; that none of the alleged misconduct occurred on the date of the 
election: and that even if the alleged misconduct had occurred, as alleged, 
“such activity by rank-and-file employees was insufficient to create a gen- 
eral atmosphere of confusion or fear of reprisal which rendered impossible 
a free election” (supra, p. 9). This conclusion was not unreasonable, 
since the ultimate question here is not whether any impropricties occurred 
during the campaign but whether, in the circumstances, the particular con- 
duct complained of “created an environment of tension or coercion such 
as to preclude employees from exercising a free choice.” For conduct to 
warrant setting aside an election, “‘not only must that conduct be coercive, 
but it must also be so related to the election as to have a probable effect 
upon the employees’ actions at the polls.” N.L.R.B. v. Zelrich, 344 
F.2d 1011, 1015 (CA. 5, 1965). : 


In assessing the probable impagt of particular incidents on the results 


of an election, the Board accords “leks weight” to conduct which is 


16 Cf, United Steelworkers of America (Luxaire, Inc.) v. N.L.R.B..._— App. D.C. 
393 F.2d 661, 664 (1968). 


17 while the Company submitted seven statements, only five employees were affected 
by the alleged misconduct. Two of the five executed two statements apiece, each state- 
ment alleging a separate incident of misconduct. 
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attributable to neither party. Orleans Mfg. Co., 120 NLRB 630, 633- 
634 (1958): Allied Plywood Corp., 122 NLRB 959, 961 (1959). Voters 
are thus credited with the ability to evaluate utterances made by their 
fellow employees during the heat of the campaign. As the Board has 
noted, “the conduct of third persons tends to have less effect upon the 
voters than similar conduct attributable to the employer who has, or the 
union which seeks, control over the employees’ working conditions.” 
Orleans Mfg. Co.. supra, 120 NLRB at 633. The Board’s policy also re- 
cognizes that since, as a practical matter, unions and employers cannot 
prevent misdeeds or misstatements by persons over whom they have no 
control, a rule which gave the “same weight to conduct by third persons 
as to conduct attributable to the parties” would “substantially diminish 
* * * the possibility of obtaining quick and conclusive election results 
** * " Orleans Mfg. Co.. supra. 120 NLRB at 633-634. Accord: Happ 
Mfg. Co., 124 NLRB 202. 206 (1959): Pittsfield Shoe. Inc.. 119 NLRB 
1067, 1068 (1957). 


Accordingly, elections will be set aside in such cases only where the 
challenged conduct has created an “atmosphere of fear or reprisal such 
as to render a free expression of choice impossible.” Manning, Maxwell 
& Moore, Inc. v. N.L:R.B., 324 F.2d 857, 858 (C.A. 5, 1963): see also, 
N.L.R.B. v. MYCA Products Div., 352 F.2d 511, 512 (C.A. 6, 1965): 
Shoreline pis ry, N.LLR.B., 262 F.2d 933, 942 (C.A. 5, 1959): 
N.L.R.B. v. Vulcan Furniture Mfg. Co., 214 F.2d 369, 372 (C.A. 5, 1954), 
cert. denied, 348 U.S. 873. 


Here, all the incidents which the Company pointed to involved rank- 
and-file employees, none of whom were shown to be union officials. To 


allege that in three instances employees concerned were “speaking for 


the Union” is certainly not proof — nor an offer of proof — of agency. 


\ Absent a showing of “specific evidence of specific events from or about 
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specific people” proof that the conduct in question was authorized, par- 


ticipated in, condone’, or adopted by union officials, conduct by union 
adherents cannot area y be attributed to the Union. See United States 
Rubber Co. v. N.L.R.B., suyra, 373 F.2d at 606: N.L.R.B. v. Dallas General 
Drivers, etc., Local No. 745, 364 F.2d 642, 648 (C.A. 5, 1959) cert. den. 361 
U.S. 814; Intertvpe v. N.L.R.B., 401 F.2d 41, 45-46 (C.A. 4, 1968) cert. den., 
393 U.S. 1049. Similarly, allegations that several employees were subjected 

to harassment or threatened with reprisal at some unspecified time fail to show 
conduct attributable to the Union. See, e.g.. Manning, Maxwell & Moore, Inc. 
v. N.L.R.B., supra, 324 F.2d at 858. Moreover, it is not alleged — nor would 

a fair reading of the objections imply — that the purported misconduct was 
widespread: that any employees other than the six persons affected in a unit 
involving almost 300 employees were aware of the incidents; or that the incidents 
occurred close enough to the date of the election to have any special 
influence on the other voters. Thus, the Acting Regional Director could 
properly find that ‘even assuming arguendo that the conduct occurred as 
alleged, such activity by rank-and-file employees was insufficient to create 
a gencral atmosphere of confusion or fear of reprisal which rendered im- 
possible a free election” (supra, p. 9). See Intertype v. N.L.R.B., 

supra, 401 F.2d at 46, and cases cited therein. See also, Shoreline Enter- 
prises vy. N.L.R.B., supra, 262 F.2d at 942, where the court found: that 
although there was some “evidence that pro-union employees threatened 
pro-company employees,” such “individual isolated verbal excesses do not 


warrant setting an election aside.” _— 


C. The Board properly refused to hold hearings 
on the Company’s objections to the election 


The Company argued before the Board that hearings were unlawfully 


denied at two stages of this case: @) during the representation proceeding; 
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and ()auring the unfair labor practice proceeding when its objections 


were dismissed pursuant to a motion granting partial summary judgment. 
As to the Company’s first contention, it is clear that there is no statutory 
requirement for post-election hearings. Rather, it is the Board’s established 
practice to hold such hearings only when “substantial and material factual 
issues” exist which cannot be resolved on the basis of administrative investi- 
gation without hearing. NLRB Rules and Regulations, Series 8, (29 C.F.R.) 
Section 102.69(c). That this qualified right of hearing satisfies all 
statutory and constitutional requirements is well settled. N.L.R.B. v. Air 
Control Products, 335 F.2d 245, 249 (C.A. 5. 1964): N.L.R.B. v. O.K. Van 
Storage, Inc., 297 F.2d 74 (C.A. 5, 1961): N.L.R.B. v, Bata Shoe Co., 377 
F.2d 821, 826 (C.A. 4, 1967), cert. denied, 389 U.S. 917, and cases there 


cited. 


In order to be entitled to a post-election hearing on its objections, 
“the objector must supply the Board with specific evidence which prima 
facie would warrant setting aside the election, for it is not up to the 
Board staff to seek out evidence that would warrant setting aside the elec- 
tion.” United States Rubber Co. v. N.L.R.B.. supra, 373 F.2d at 606. 
Accord: N.L.R.B. v. Mattison Machine Works, 365 U.S. 123 (1961). 
Thus, the burden is “‘on . . . [the Employer] to show that it [the elec- 
tion] was not’ fairly conducted.” N.L-R-B. y. Douglas County Electric 
Membership Corp.. supra, 358 F.2d at 130, citing N.L.R:B. v. O.K. Van 
Storage, Inc., supra, 297 F.2d at 75. Moreover, this burden is not met 
by “nebulous and declaratory assertions, wholly unspecified”, but by 
“specific evidence of specific events from or about specific people.” 
United States Rubber Co. v. N.L.R.B., supra. 


Although no post-election hearing was held in the present case, the 
Company was afforded full opportunity to submit evidence to the Re- 
gional Director in the course of the Director’s investigation and to the 
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Board by way of its exceptions to the Director’s report. To this consider- 
able extent the Company was “heard” — it was accorded the right to pre- 
sent evidence to support its position, given notice of all adverse findings, 
and an opportunity to meet and rebut these findings. Cf. Federal Com- 
munications Comm. v. WJR, 337 U.S. 265, 273- 276 (1949), and cases 
cited at 275, n. 9. 


The “facts” as presented by the Company in its exceptions to the 
Acting Regional Director’s report on objections disclose no need for a 
hearing, since they do not in any material respect differ from the under- 
lying facts as he found them (A. 120): 


During the investigation, the Employer submitted 
seven signed unsworn statements . . . [which] merely 
reiterate the allegations set forth in [its objection to 
the conduct of the Union]. 


! The Director in his report assumed the truth of the Company’s proffer in 


support of its second objection and found, as a matter of law, that ‘the 
objection was “without merit”. In its exceptions to the report on object- 
ions, the Company merely objected to findings made “without a hearing” 
— that is, it challenged the validity of the legal determinations made. In 
its supporting brief, the Company again made reference to findings made 
without a heating and to three attached affidavits. It did not, however, 
request a hearing, and the only new material attached — the three affi- 
davits — in no way raised a material or substantial issue of fact warranting 
a hearing. One of the affidavits simply restated the substance of an earlier 
statement submitted to and considered by the Acting Director (A. 124). 
The other affidavits merely assert that the union adherents named in the 
report on objections were seen while engaged in perfectly lawful pro- 
union activity (A. 123, 125). Accordingly, the Board properly concluded - 
that the Company’s exceptions raised “no material or substantial issues of 


fact or law.” 
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Since in the unfair labor practice hearing the Company raised only 
issues that had already been determined in the representation proceeding 
in its response to the unfair labor practice charge, the Trial Examiner 
properly granted the General Counsel’s motion for summary judgment 
on the refusal to bargain issue. The Beard has. with the approval of the 
courts, consistently refused to relitigate issues disposed of in a related 
representation case.!8 The exception to this rule is when new and 
material evidence, previously unavailable, is produced. Yet no such evi- 


dence was presented by the Company at the unfair labor practice hearing. 


The Company merely offered testimony by the plant manager that 
he became, aware of certain union campaign materials at some time after 
the 5-day period for filing objections had elapsed (A. 107-109), and the 
Company sought to introduce these materials (A. 132: 146, 223). As 
examination of the proffered materials makes clear, they are the same 
exhibits offered in support of the Company’s amended objections. The 
Regional Director rejected the amendment on the ground that it was un- 


timely — that is, tendered more than five working days after the election. 


The Company made no effort to appeal this ruling to the Board, nor did 


it raise this issue in its exceptions to the Report on Objections. Accord- 
ingly, the Board declined to reconsider that Tuling in the unfair labor 
practice proceeding. See Board Rules and Regulations, Series 8 (29 CF.R.) 


8 Pittsburg Glass Co. y. N.L.R.B., 313 US. 146, 158, 162 (1941); Amalgamated 


lothing Workers of America v. N.L.R.B., 124 US App. D.C. 365, 369-372, 365 F.2d 
898, 902-905 (C.A. D.C., 1966); Neuhoff Bros. Packers, Inc., vy, N.L.R.B., supra, 362 
F.2d at 613; N.L.R.B. v. Tennessee Packers, Inc., 379 F.2d 172, 179-180 (C.A. 6, 
1967), cert. denied, 389 U.S. 958: Macomb Pottery Co. v. N.L.R.B., 376 F -2d 450, 
452 (C.A. 7, 1967); N.L.R.B. v. Sun Drug Co., Inc., 359 F.2d 408, 415-416 (C.A. 
3, 1966); N.L.R.B. v. Union Brothers, Inc., 403 F.2d 883, 886-888 (C.A. 4, 1968). 
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Section 102.67(f), which provides that the failure to request review’ “‘shall 
preclude such parties from relitigating, in any subsequent unfair labor 
practice proceeding, any issue which was, or could have been, raised in 
the representation proceeding.” This rule is founded on well-established 
judicial doctrine. See, for example, United States v. Tucker Truck Lines, 
344 U.S. 33, 36-37 (1952): Glazier’s Local 558 v. N.L.R.B., U.S. App. 
DC. __. ___ F.2d ___. (Nos. 21781 and 21883, January 23, 1969, 70 
LRRM 2348): N.L.R-B. v. Rexall Chemical Co., 370 F.2d 363, 365-366 
(C.A. 1, 1967): N.L.R.B. v. Air Control Products, 335 F.2d 245 (C.A. 5, 
1964): N.L.R.B. v. Thompson Transport Co., F.2d____(C.A. 1:0, No. 
9879, January 29, 1969, 70 LRRM 2418). 


Thus. if the Company proposed to rely on this ground, it was. obliged 


to press its objection while the objections were pending. Instead, the Com- 
pany accepted the adverse ruling at that time only to reoffer the material 
after the appropriate stage in these proceedings. As the cases cited above 
make clear. the Board was justified in declining to accept this ‘evi- 
dence or to consider this objection. Since the Company did not come 
forward with evidence which was new and previously unavailable, the Trial 
Examiner correctly precluded the Company from relitigating issues which 
had already been decided in the representation case. “[I]f there is nothing 
to hear, a hearing is a senseless and useless formality.” N.L.R.B. v. Air 

- Control Products, 335 F.2d 245, 249 (C.A. 5, 1964). Thus, the Company’s 
! contention that considerations of due process guarantee it a hearing before 


the Trial Examiner has no basis. See cases cited, supra, n. 18. 


III. THE BOARD’S ORDER WAS PROPER 


Section 10(c) of the Act authorizes the Board to order the perpe- 


trator of an unfair labor practice “to cease and desist from such unfair labor 
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practice and to take such affirmative action . . . as will effectuate the 
policies of the Act.” The Board’s broad discretionary power to fashion 
appropriate remedies has been long recognized. See Fibreboard Paper 
Products v. N.L.R.B.. 379 U.S. 203, 215-216 (1964): N.L.R.B. v. Seven- 
Up Bottling Co., 344 U.S. 344 (1953): Phelps Dodge Corp. v. N.L. R.B., 
313 U.S. 177, 194 (1941): Virginia Electric Power Co, v. N.L.R.B., 319 


‘ 
oS 


Rae U.S. 533. 540 (1943). The Union contends that the Board erred in fail- 


ing to require the Company to make the employees whole for any losses 
sustained as a result of its refusal to bargain and by refusing to require a 
reading of the Board’s notice by a Company official, although apparently 
conceding that the Board entered a traditional order for the violations 


__ found (supra. p. 18). 


The thrust of the Union’s argument!? is that the Company’s violations 
of Section 8(a)(1) of the Act, particularly when coupled with the delay 
in remedying those violations resulting from the Company’s testing of the 
Board’s disposition of its election objections by refusing to bargain, neces- 
sitates the extraordinary remedies which it requests. But as this Court stated 
in Amalgamated Clothing Workers (Hamburg Shirt Corp.) v. N.L.R.B., 125 U.S. 
App. D.C. 275, 281, 371 F.2d 740, 746 (1966): “The Board’s power to fashion 


remedies places a premium upon agency expertise and experience, and the broad 


by Citing J. P. Stevens & Co., Inc. (I) v. N.L.R.B., 380 F.2d 292 (C.A. 2, 1967), cert. 
denied, 389 U.S. 1005; Textile Workers Union of America v. N.L.R.B. (J. P. Stevens 
HI and IV}, 388 F.2d 892, 903-904 (C.A. 4, 1967); N.L.R.B. v. Bush Hog, Inc., 405 
F.2d 755 (C.A. 5, 1968). 
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discretion involved is for the agency and not the court to exercise.’ We 
cannot insist that the traditional relief provided here will be so ineffective 
to enforce the policies of the Act as to be insufficient as a matter of law.” 
We further submit that where the Board declines to afford a remedy other 
than what it traditionally grants, the refusal constitutes a determination 
that the facts of the particular case do not warrant it, and no further ex- 
plication is required. But sce United Packinghouse Workers v. N.LRB., 
_—U.S. App. D.C... n. 7, F.2d . (Nos. 21627 and 21825, February 
7, 1969, 70 LRRM 2489, 2491). : 


CONCLUSION 


For the foregoing reasons, the Board respectfully submits that \the 


petitions for review should be denied and that a decree should issue en- 


forcing the Board’s order in full. 
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